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James Booth-JKS & K, Inc. d/b/a McDonald's & McDonald's Corp., as Joint and Single 
Employers 
8584 Rivers Ave 
Charleston, SC 29406 
 

Re: James Booth-JKS & K, Inc. d/b/a 
McDonald's & McDonald's Corp., as Joint 
and Single Employers 

 Case 10-CA-139074 
 

Dear  

Enclosed is a copy of a charge that has been filed in this case.  This letter tells you how to 
contact the Board agent who will be investigating the charge, explains your right to be 
represented, discusses presenting your evidence, and provides a brief explanation of our 
procedures, including how to submit documents to the NLRB. 

Investigator:  This charge is being investigated by Field Attorney JEFFREY D. 
WILLIAMS whose telephone number is (404)331-2899.  If this Board agent is not available, you 
may contact Supervisory Field Attorney LISA HENDERSON whose telephone number is 
(404)331-2889. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any "inside knowledge" or favored 
relationship with the National Labor Relations Board.  Their knowledge regarding this 
proceeding was only obtained through access to information that must be made available to any 
member of the public under the Freedom of Information Act. 

Presentation of Your Evidence:  We seek prompt resolutions of labor disputes.  
Therefore, I urge you or your representative to submit a complete written account of the facts 
and a statement of your position with respect to the allegations set forth in the charge as soon as 
possible.  If the Board agent later asks for more evidence, I strongly urge you or your 
representative to cooperate fully by promptly presenting all evidence relevant to the 
investigation.  In this way, the case can be fully investigated more quickly.  Due to the nature of 
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the allegations in the enclosed unfair labor practice charge, we have identified this case as 
one in which injunctive relief pursuant to Section 10(j) of the Act may be appropriate.  
Therefore, in addition to investigating the merits of the unfair labor practice allegations, the 
Board agent will also inquire into those factors relevant to making a determination as to whether 
or not 10(j) injunctive relief is appropriate in this case.  Accordingly, please include your 
position on the appropriateness of Section 10(j) relief when you submit your evidence relevant to 
the investigation.   

Full and complete cooperation includes providing witnesses to give sworn affidavits to a 
Board agent, and providing all relevant documentary evidence requested by the Board agent.  
Sending us your written account of the facts and a statement of your position is not enough to be 
considered full and complete cooperation.  A refusal to fully cooperate during the investigation 
might cause a case to be litigated unnecessarily.  

In addition, either you or your representative must complete the enclosed Commerce 
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute.  If 
you recently submitted this information in another case, or if you need assistance completing the 
form, please contact the Board agent. 

We will not honor any request to place limitations on our use of position statements or 
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records 
Act.  Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of 
FOIA, 5 U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at 
any hearing before an administrative law judge.  We are also required by the Federal Records 
Act to keep copies of documents gathered in our investigation for some years after a case closes.  
Further, the Freedom of Information Act may require that we disclose such records in closed 
cases upon request, unless there is an applicable exemption.  Examples of those exemptions are 
those that protect confidential financial information or personal privacy interests. 

 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.  

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website, www.nlrb.gov or from an NLRB 
office upon your request.  NLRB Form 4541 offers information that is helpful to parties involved 
in an investigation of an unfair labor practice charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 
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Very truly yours, 

  
CLAUDE T. HARRELL JR. 
Regional Director 

Enclosures: 
1. Copy of Charge 
2. Commerce Questionnaire 

cc: Gloria Santona, Counsel 
McDonald's Corp 
2111 McDonald's Drive 
Oak Brook, IL 60523 

 
 

 Doreen S. Davis, Attorney 
Jones Day 
222 East 41st Street 
New York, NY 10017-6702 

 
 

 Andrew G. Madsen, ESQ. 
Jones Day 
77 W. Wacker Drive, Suite 3500 
Chicago, IL 60601-1701 

 
 

 JONATHAN M LINAS, Attorney 
Jones Day 
77 W WACKER DR., Ste. 3500 
CHICAGO, IL 60601-1692 

 
 

 STEPHEN C. MITCHELL, ESQ. 
Fisher & Phillips, LLP 
1320 Main St Ste 750 
Columbia, SC 29201-3284 

 
 

 Matthew Korn, Esquire 
Post Office Box 11612 
Columbia, SC 29211 

 
 





 

 

cause the NLRB to refuse to process any further a representation or unfair labor practice case, or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court. 
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 and 

SOUTHERN WORKERS ORGANIZING 
COMMITTEE 
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AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER 
 
I, the undersigned employee of the National Labor Relations Board, state under oath that on 
October 20, 2014, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

 
James Booth-JKS & K, Inc. d/b/a McDonald's 
& McDonald's Corp., as Joint and Single 
Employers 
8584 Rivers Ave 
Charleston, SC 29406 

 
 

Gloria Santona, Counsel 
McDonald's Corp 
2111 McDonald's Drive 
Oak Brook, IL 60523 

 
 

Doreen S. Davis, Attorney 
Jones Day 
222 East 41st Street 
New York, NY 10017-6702 

 
 

Andrew G. Madsen, ESQ. 
Jones Day 
77 W. Wacker Drive, Suite 3500 
Chicago, IL 60601-1701 
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JONATHAN M LINAS, ESQ., Attorney 
Jones Day 
77 W WACKER DR., Ste. 3500 
CHICAGO, IL 60601-1692 

 
 

STEPHEN C. MITCHELL, ESQ. 
Fisher & Phillips, LLP 
1320 Main St Ste 750 
Columbia, SC 29201-3284 

 
 

Matthew Korn, Esquire 
Post Office Box 11612 
Columbia, SC 29211 

 
 

 
October 20, 2014  Designated Agent of NLRB 

Date  Name 
 

/s/ Paul E. Dorsey 
   
  Signature 
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fail to cooperate in promptly presenting your evidence, your charge may be dismissed without 
investigation. 

Procedures:  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website www.nlrb.gov.  However, the Agency will continue to accept timely filed 
paper documents.  Please include the case name and number indicated above on all your 
correspondence regarding the charge.   

Information about the Agency, the procedures we follow in unfair labor practice cases 
and our customer service standards is available on our website www.nlrb.gov or from the 
Regional Office upon your request.  NLRB Form 4541, Investigative Procedures offers 
information that is helpful to parties involved in an investigation of an unfair labor practice 
charge. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

 

Very truly yours, 

  
CLAUDE T. HARRELL JR. 
Regional Director 

cc: Paul Smith, ESQ.  
Patterson Harkavy LLP 
100 Europa Drive 
Suite 250 
Chapel Hill, NC 27517 
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Very truly yours, 

 

 
JEFFREY D. WILLIAMS 
Field Attorney 









From: Paul Smith
To: Williams, Jeffrey D.
Cc: lauren.bonds@seiu.org; Jaakov Schulman
Subject: 10-CA-139074 Position Statement
Date: Wednesday, November 26, 2014 5:29:13 PM
Attachments: POS 10-CA-139074 ( pdf

POS 10-CA-139074 exhibits.pdf

Mr. Williams,

Please find attached a position statement in support of the charging party in case number 10-CA-139074, along with
accompanying exhibits.  A supplemental statement from  is included at the conclusion of the position
statement.   has indicated that  can provide a sworn affidavit attesting to the facts contained in that
statement upon request.

Exhibit 11 is an audio recording of  termination meeting.  I will send it in a separate e-mail due to its
size. 

Please let me know if we can provide any additional information.  Thanks for your work on this case -- I hope you
have a happy Thanksgiving.

Paul

Paul E. Smith
Patterson Harkavy LLP
100 Europa Dr., Ste. 420
Chapel Hill, NC 27517
(919) 942-5200
(866) 397-8671 fax
www.pathlaw.com

Confidentiality Notice:  If you are not the intended recipient of this message, you are not authorized to intercept,
read, print, retain, copy, forward, or disseminate this communication. This communication may contain information
that is proprietary, attorney/client privileged, attorney work product, confidential or otherwise legally exempt from
disclosure.  If you have received this message in error, please notify the sender immediately either by phone, (919)
942-5200, or by return email and destroy all copies of this message (electronic, paper, or otherwise).  Thank you.    
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unfair labor practice before charges were filed by putting  back to work at the
Montague store.1

 was reinstated at the Montague store on  2014 and immediately
began organizing  co-workers.  On  2014,  attended the union’s
regional convention in Charlotte, North Carolina where  learned that  had the right
to wear a union button to work.   began wearing a “Raise Up for 15” campaign
button on  visor when  returned to work. 2  wore the button on  visor
every day until  2014. On  called the store approximately
twenty minutes into shift and told  to remove the button because  was
“soliciting.”  Later during  shift, the  sent  home early for
having strike participation forms folded up under  register.  The 
reported the incident to 

also revealed to  that
regularly reported to the  everything that  did, including that 
was wearing a button.  proudly identified herself to

 as .

On , during  day off,  went to the South River store to sign up
workers for the strike.  When  returned to work on  2014 for  next
scheduled shift,  conducted a disciplinary meeting focused on  union
activity.  First,  told  that  could not longer wear a button or bring
strike petitions into the store, 

Next, 
scrutinized uniform and told   needed to retrieve  tie from home
before  would be able to clock-in.  Several other workers were not wearing ties that
day and normally management lends employees 

 Finally,  told  that  was not scheduled to work the week
of  because  had heard that  was telling people  had quit when

 was recruiting strikers from the South River store.

The union filed charges in response to Employer’s  disciplinary actions the
next day. On , 2014, Employer increased its efforts to chill participation in the
strike.  circulated a text message telling  that they would be
suspended if they went on strike. 3 On  2014,  doubled down on 
retaliation against  by instructing  that “Everything that  does

1 Exhibit 1: Statement of 
2 Exhibit 2: Button photograph
3 Exhibit 3:  Text Conversation,  2014.

(b) (6), (b  

(b) (6), (b  (b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  (b) (6), (b  

(b) (6), (b  

(b) (6), (b  (b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  

(b) (6), (b  (b) (6), (b  

(b) (6), (b  

(b) (6), (b) 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C), (b) (7)(D)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6)     

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C), (b) (7)(D)
(b) (6), (b) (7)(C), (b) (7)(D)
(b) (6), (b) (7)(C), (b) (7)(D)

(b) (6), (b) (7)(C), (b) (7)(D)
(b) (6), (b) (7)(C), (b) (7)(D)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)



need to b written up.”4  and , participated in the
strike on .5 During the strike,  gave several interviews to the media.6

 2014.  Organizing
efforts at the store slowed until  2014 when  and  began
recruiting workers to attend the .   and 

 were the only workers from  store that attended the  on
, 2014, though several others requested time off in order to go. At the

 spoke to several media outlets and represented the 
. When  returned to work on  2014, 

realized  hours had been reduced from 
On  2014,  led a rally outside of the store to

highlight the Board’s recent joint employer finding.  also spoke to the media
during this rally.7  was working at the time.  locked the
door and closed the store for the pendency of the rally8 and appeared to be upset with

 when  returned to work.

From  2014 until  2014,  worked at  reduced schedule
of .  The union filed a charge regarding the hour reduction in mid-
August 2014. When  inquired why  had been reduced, 
informed  via typewritten note that it was because of high labor costs.  It is true that
other workers had their hours reduced to compensate for high labor costs but the burden
was exclusively shouldered by union workers that had requested and/or received
weekend off.

On  2014,  participated in the nationwide fast food strikes.9

Following the strike, 
2014.  realized  was not on the schedule for the 

 2014.   informed 
that  needed to put  back on the schedule or  would file another unfair
labor practice charge.  “wrote in”  on the schedule for , including

 2014.

 worked the  of  week without incident. On
 arrived for  shift at or around  was the 

 clocked in and worked as a  for about  before
 came over and began preparing orders, which interfered with  work.

4 Exhibit 4: Text Conversation,  2014.
5 Exhibit 5: 14 Strike notice
6 Exhibit 6:  Media Clips
7 Id.
8 Id.
9 Exhibit 8: 14 Strike Notice
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 asked  to move and let  do  job.   told  that  was a
 and could be in whatever position  wanted to be in. Shortly after 

and  had this exchange,  received a call from 
walked to the back of the store where employees are permitted to take phone calls during
worktime.  followed  to the back area and told   needed to go home.
When  asked why,  told  was being sent home for arguing and
answering  cellphone.

 asked  to call  and have  confirm that  should leave
the store. As a  does not have the authority to send workers home.
Indeed,  had recently been terminated for allegedly
abandoning  job when  told  to go home – and when  explained to

 that  only left because  told  to leave,  denied it.  
therefore asked  to call  and have  confirm that  should leave the
store.  then made a phone call and said that  had confirmed that  should
go home.  Based on  recent termination,  remained skeptical and
asked to speak with    then threatened to call the police if  did not
leave.   then called  to ask what  should do.   told  to
leave.   then left the store without saying anything else to 

 remained on the phone with  and went across the street to
purchase  to calm  nerves. At some point after

 left the store,  informed  ride that  needed to be picked up. 
continued to speak with  on the phone and waited in the Days Inn parking lot
adjacent to the restaurant.10 Strangely, Employer contends  was on “company
time” during this period even though it does not dispute that it had previously instructed

 to leave the store.11

was in the parking lot for about  when the police arrived.
 spoke with the officers in the parking lot.  After a few minutes,  pointed out

 and the officers called  back onto Employer’s property.  complied
with the order to meet  on the property but remained on the phone with  The
officer asked  to hang up  phone.  did not comply with this order
because  was asking to speak to the officer so  could explain that 
was engaged in an ongoing labor dispute with the Employer and the police were only
called to retaliate against   The officer refused to speak with  and eventually
disconnected the call.

10 The union makes an offer of proof in the form of the attached statement regarding these facts and is able
to provide  to testify in an affidavit at the Board’s convenience.
11 Exhibit 9: Termination letter
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During this time,  was taunting  and was speaking on  phone
with someone.  responded to  prodding by cursing at  to go back
inside the store.  The officer eventually arrested  for disorderly conduct. The
police report reveals that lied to the officer by telling  that  was 

 and should not have been on the property.12 The officer did
not  nor did have probable cause to arrest  for

. Further,  did not have probable cause to arrest  for 
since  based the arrest on  uncorroborated account of what  observed.

On  2014, had a termination meeting with 
  At the meeting,  said that  was informed that  arrived late to

work, was talking on  cellphone and cursing at  in front of customers, was
refusing to comply with  work directives, was “maybe, possibly a 

” and had onto the property.13  responded that 
was only trying to speak to  and asked why the police officer did not give  a

 if  suspected  was  ended the meeting stating that
they would continue their investigation and inform  of their findings via mail.

received a letter informing  that  had been terminated for violating the
company’s policy prohibiting  on company property.14

II. Legal Argument

An employee establishes a prima facie case of discrimination when it shows that:
(1) an employee was engaged in protected activity; (2) the employer was aware of the
activity; and (3) animus towards the protected activity was a motivating or substantial
factor a subsequent adverse employment action. Wright Line, 251 NLRB 1083 (1980),
enfd. 662 F.2d 889 (lst Cir. 1981), approved in NLRB v. Transportation Management
Corp., 462 U.S. 393, 399-403 (1983); American Gardens Management Co., 338 NLRB
644 (2002).  An employer cannot rebut a prima facie case of discrimination by merely
articulating a legitimate nondiscriminatory reason for its action.  Instead, an employer
bears both the burden of production and the burden of persuasion: it must it must
affirmatively introduce sufficient evidence to persuade the Board that it would have taken
the same employment action regardless of the protected activity. See Hyatt Regency
Memphis, 296 NLRB 259, 260 (1989).  If an employer’s proffered nondiscriminatory
reason is found to be pretextual, that fact itself supports a finding that the employer acted
unlawfully. See Limestone Apparel Corp., 255 NLRB 722 (1981); Active Transp., 296
NLRB 431, 432 (1989). The Board also recognizes that Employer’s resisting union
organizing campaigns often provoke employee misconduct to get rid of union leaders.

12 Exhibit 10: Incident Report
13 Exhibit 11: Audio recording of termination meeting
14 Exhibit 9
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Community Services, the Board held that the employer’s unprecedented termination of a
union employee for their first infraction and statement that it “now…we have to go by the
book” was evidence of animus. St. John’s Community Services, 355 NLRB at 415.  The
Board found that the statement was evidence of animus since it “makes clear that the
Respondent was tightening its disciplinary policy in response to its employees' union
activity.” Id.

Similarly, in Publix Super Markets, the Board held that the employer’s atypically
strict application of its punctuality rule against a union supporter was evidence of anti-
union animus. Publix Super Mkts., 347 NLRB at 1439. While the employer had proved
that the rule was facially valid and had been applied to four non-union employee, the pro-
union employee was the only violator who was not given the benefit of warnings prior to
being disciplined. Id. at 1440.

Here, was targeted for disparate discipline for rule violations. As in St.
John’s Community, Employer admitted that it was going to begin applying the rules more
strictly.   text that  needed to be written up for everything
and stating that  was not to work unless  was in demonstrates that
Employer was changing how it applied its policy. Tie-

Employer explicitly stated that it intended to apply the rules more strictly to
 on account of  union activity.  Moreover, the text also demonstrates that
 was being more closely scrutinized on account of  union affiliation.
 like the discriminatee in Publix, was targeted for immediate discipline where

 co-workers were either given pass or verbal warnings prior to being written up. Even
though Employer maintains valid uniform rules, it clearly does not apply them to
everyone since  directed  staff to write up only  for non-compliance.
In the same vein, Employer evidenced its anti-union animus by calling the police on

 for  dispute with   In  threatened  with
physical violence for interfering in  conversation.  was merely suspended for

 threat whereas  authorized  to call the police on over a verbal
disagreement that involved no threats of violence.  Finally, Employer has evidenced its
animus through its numerous 8(a)(1) violations including its  threat to suspend
strike participants,  comments creating an impression of surveillance, 
actual surveillance, and the allegations in charge 10-CA-134248.

In sum, the union has established a clear prima facie case for discrimination.

2. discipline and termination were also in violation of Section 8(a)(4) of the
Act

It is unlawful for an employer to discipline an employee for filing a charge with
or providing a statement to the National Labor Relations Board. As with Section 8(a)(3)
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violations, the Board uses the Wright Line causation test to analyze the employer violated
Section 8(a)(4) of the Act. Williamhouse of California Inc., 317 NLRB 699 (1995). Once
an employer’s knowledge of an employee’s participation in Board proceedings is
established, indicia of an Employer’s retaliatory animus include evidence that the
employer’s proffered reasons for imposing discipline are pretextual, and proximate
timing between employer’s disciplinary actions and progress of board investigation are
all Douglas Aircraft Company, 308 NLRB 1217, 1220 (1992).

Here,  has been participating in Board proceedings since 
2014. Employer unequivocally knew about  Board activity, as 
received copies of the charges naming  via certified mail. The Board can infer
animus towards  board activity from the timing of the Employer’s unfair labor
practices. Within  of receiving notice of  2014 charges, Employer
terminated The close timing between charge and  termination is
sufficient to support a finding of retaliatory intent in light of the record as a whole.

3.  Alleged Rule Violations Were Pretextual

Notwithstanding the employee’s violation of a legitimate work rule if the reasoning
does not ring true in light of the overall circumstances. See Neptune Water Meter Co. v.
NLRB, 551 F.2d 568, 570 (1977); Detroit Paneling Systems, Inc., 330 NLRB 1170, 1170
(2000). There is no dispute that violated certain rules on , 2014.
However, these violations were provoked, exaggerated, and seized upon as a pretext to
warrant calling the police and ultimately terminating The overall
circumstances of termination suggest that on Employer’s
property in compliance with the officer’s order was not the real reason  was fired. In
addition to the charging party’s strong prima facie showing, multiple indicia of pretext
are present in this case.

A. The significant discrepancies in Employer’s justifications for disciplining
 create an inference of pretext.

Shifting rationales for imposing discipline are evidence of pretext. K-Air Corp.,
360 NLRB No.030 (2014); Bay Corrugated Container, Inc., 310 NLRB 450, 451 (1993).
The Board found pretext where the Employer’s reason for demoting the discriminatee
was inconsistent with its conduct. Bay Corrugated Container, 310 NLRB at 451.  In Bay
Corrugated Container, the Employer claimed it demoted the discriminatee because it
suspected he had falsified a workers compensation claim. However, this reason was
deemed a pretext since the employer never investigated the issue or requested a fuller
report from his doctor. Id. at 464. In K-Air Corp., the Board found the employer’s
decision to terminate the discriminatee was motivated by anti-union animus because it
initially told the discriminatee he was fired for financial reasons before claiming he had
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been terminated because he was incompetent. K-Air Corp., 360 NLRB at 2.  The Board
held the “effect of both rationales were pretextual.”

Here, Employer’s reason for calling the police on  is inconsistent with the
reason  gave the police officer on the day of the arrest. During 
termination meeting, Employer stated that it received a report that  was “possibly
maybe ,” refusing to take over for drive thru, cursing loudly, and on 
cell phone. These acts were the basis for calling the police. However,  informed the
officer that  called 911 because: (1)  came to the store when  was not
scheduled to work; (2) began arguing with  upon arrival; and (3) refused to
stop cursing and yelling when  asked. As in Bay Corrugated, Employer’s fabricated
allegation that  came to the store when  was not on the schedule speaks
volumes about its intent.  would not have lied that  was scheduled to work
or exaggerated behavior if cursing loudly, refusing to work drive-thru, and being on

 cell phone truly warranted calling the police.   exaggerated and factually
inaccurate account to the police demonstrates that  minor argument with 
was not the real reason Employer called the police and subsequently terminated 

Furthermore, Employer’s characterization of  “on
company time” contradicts its position on the day of the arrest and during 
termination meeting. termination letter states that “  then left the Store,
in  uniform and on Company time, to purchase  across the street and
brought it back on the Company’s property in an .”  It is unclear how

 was “on company time” when  left the store if  and  had
already told  to go home. Employer’s incongruent factual allegations regarding
whether  was asked to leave the property warrant a finding of pretext.

These two reasons also conflict with the reasoning gave in the termination letter,
which was that  had  onto company property.  Employer’s inconsistent
reasoning proves that it seized on the incident as a pretext to terminate 

B. Employer’s decision to call the police on  was an overblown and angry
response to  misconduct, indicating pretext

An employer's departure from established procedures for discharge is evidence of
unlawful motive. Detroit Newspaper Agency, 342 NLRB 1268. 1284 (2004); Eddyleon
Chocolate Co., 301 NLRB 887, 889 (1991); Richmond Refining Co., 212 NLRB 16, 19
(1974); see also D.H. Baldwin Co., 207 NLRB 25, 27 (1973), enfd. 505 F.2d 736 (8th
Cir. 1974).  The Board has held that an Employer’s extreme or “unique and angry”
response to misconduct is evidence of pretext. Cherry Hill Convalescent Center Inc., 309
NLRB 518, 524 (1992)(finding president’s rare and angry participation in termination
proceedings evidenced pretext); Detroit Paneling Systems, Inc., 330 NLRB 1170, 1170
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(2000)(finding employer’s decision to terminate worker stopping in the lunchroom before
going home was an extreme response and constituted evidence of pretext).

Even if  had been causing a disturbance, an allegation we contest,  was
no longer doing so when  called the police. It is undisputed that  had
ceased arguing with  and left the store when  instructed  to call the
North Charleston police.  Thus, Employer’s decision to call the police on  when

 had left the property was clearly a departure from protocol. Involving the police in
workplace disputes was not company policy since Employer did not call the police on

 when  threatened 

Moreover, Employer’s decision to call the police was an objectively angry and
extreme response regardless of established policy.  There was no legitimate reason to call
the police after  left the property.  Thus, Employer’s decision to call the police
was evidence of pretext.

C.  was terminated suspiciously soon after participating in the 
 strike and  after  pledged to file another unfair labor

practice.

The Board has repeatedly found that when an employer takes an adverse action
against an employee in the two to three weeks after that employee engaged in protected
activity, that timing is evidence that the decision was motivated by anti-union animus.
See, eg, Tubular Corp. of America, 337 NLRB 99 (2001) (holding that a termination was
motivated by discriminatory intent because employee was fired less than two weeks after
engaging in protected concerted activity); NLRB v. RELCO Locomotive, 734 F.3d 764,
782 (2013) (finding that it was reasonable for the Board to infer termination was
motivated by animus because the employee was discharged a mere month after he
publicly challenged CEO); Electronic Data Systems Corp., 305 NLRB 219 (1991)
(finding that it was reasonable to infer improper motive where an employer discharged an
employee one month after it discovered union organizing efforts).

Similar to the employee in Tubular, was arrested after
participated in the  2014 strike.  Additionally, arrest came a

 after protested  retaliatory removal from the scheduled by threatening to file
an unfair labor practice charge.  was terminated  after 
objected to the retaliation. The close proximity between  protected activities
and discipline is evidence of pretext.

4.  Was Provoked Into Violating the l Rule That Allegedly
Motivated  Termination

The Board has long recognized that an employer cannot provoke an employee to
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Affidavit of 
 2014

CONFIDENTIAL WITNESS STATEMENT

I, , state as follows:1. I am a  I work primarily in Charleston, South Carolina.  Our campaign,commonly known as Raise Up SC, is part of a national movement to secure$15 an hour and union rights for fast food workers.2. I began organizing the  McDonald’s stores in 3.  has been a member of Raise Up since  2014.    is and represents the 4. Since moving to the Montague store on  has told methat  has been the target of unfair treatment because of  unionaffiliation.5. Management at the Montague store tends to increase its retaliatory effortsagainst  shortly before and after significant union events, includingone day strikes.6. The Montague store targets other Raise Up members as well. For example, was fired from the store before the  strike.   was fired because  followed order to go home but  that  abandoned  job.7. On , 2014, I called  around .   informed methat  was at work and  was trying to send  home.8.  was very upset.   did not know whether  should stay or leave. Itold  should ask to speak with  When  told me that had threatened to call the police, I instructed  to leave.9.  agreed to leave and we stayed on the phone for another .  We stopped our conversation briefly so  could call ride and let  know  needed to be picked up from work early.  calledme back less than .10.  told me  was waiting for  ride outside of the Days Inn nextdoor.  A few minutes after  and I resumed our conversation,  toldme the police had arrived.  A few minutes after  told me this, I heardthe officer tell  to “come here.” I heard the officer tell  to hang up thephone.11.  said  was talking to    I asked  to tell thepolice officer that I wanted to speak with  communicated my requestand the officer said no. At one point I heard  yell at  to go backinside. The police officer laughed at this.
12. After about two minutes of trying to get the officer to speak to me, the callwas disconnected. I tried calling back several times but there was no answer.
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EXHIBIT 1





  





  





  





  







  









             

           

             

            

           

            

             

             

           

      

            

            

           

          

           

               

              

                

               

           

          

            

                

        

          

            

         

           

             

   

            

               

              

             

             

     

  

     

  

       

   

     

   

   

     

  
  

         

  

   
  

        

  
  

          

 
  

        
  



         

          

        

              

            

   

 

            

         

            

            

              

             

           

             

     

 

         

           

            

           

             

    

            

             

      

             

 

         

       

   
 

       
    

    
 

         
    

 



 

  
         

           
            

  

                     
 

                        

                       
                        

                       
                        

             

         

     

      

 
  

   

  

              
 

                
                      



                     
                     

                    
         

                   
                      

    

                             
                     

                         
              

  

     

                           
                         

                      

                           
                            
                    

                         
                















                      

 

             

                 

                  

               

                   

 

                  

                  

                 

               

             

                 

        

               



      

 

  

   

    

     

   

   

     

  

   

  

    

 

    

    

   

    

  

   

    

    

  

    

   

 

   

   

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

       

  
 



 
    

  
  

   
   
     

  
  
       

   
   

  
   

  
    

  
   

  
  

 
    

 









  



  







  





  







From: Paul Smith
To: Williams, Jeffrey D.
Cc: Jaakov Schulman
Subject: RE: 10-CA-139074  Supplemental Statement
Date: Tuesday, December 2, 2014 1:28:16 PM
Attachments: 2014-11-26 11-52-43.pdf

I just realized that I forgot to include the attachment in this e-mail.   signed supplemental statement is
now attached.

Paul

Paul E. Smith
Patterson Harkavy LLP
100 Europa Dr., Ste. 420
Chapel Hill, NC 27517
(919) 942-5200
(866) 397-8671 fax
www.pathlaw.com

Confidentiality Notice:  If you are not the intended recipient of this message, you are not authorized to intercept,
read, print, retain, copy, forward, or disseminate this communication. This communication may contain information
that is proprietary, attorney/client privileged, attorney work product, confidential or otherwise legally exempt from
disclosure.  If you have received this message in error, please notify the sender immediately either by phone, (919)
942-5200, or by return email and destroy all copies of this message (electronic, paper, or otherwise).  Thank you.     

-----Original Message-----
From: Paul Smith
Sent: Wednesday, November 26, 2014 5:43 PM
To: Jeffrey.williams@nlrb.gov
Cc: lauren.bonds@seiu.org; Jaakov Schulman
Subject: 10-CA-139074  Supplemental Statement

Mr. Williams --

I've attached a signed copy of  supplemental statement.

Best

Paul
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From: Wilson, Nancy
To: Martin, Terrance
Cc: Henderson, Lisa Y.; Williams, Jeffrey D.; Ziegler, Meike
Subject: FW: McDonald"s Corp.; 10-CA-139074
Date: Wednesday, December 24, 2014 11:06:00 AM

Terrance,
 

 
Jeff, Please solicit WD or draft a DIS.
 

From: Dunham, Geoffrey 
Sent: Wednesday, December 24, 2014 10:57 AM
To: Wilson, Nancy
Cc: Henderson, Lisa Y.; Williams, Jeffrey D.; Martin, Terrance; Ziegler, Meike; Harrell, Claude T.; Tursell,
Beth
Subject: RE: McDonald's Corp.; 10-CA-139074
 
Nancy, we concur w/ your decision.  OK to process non merit determination.  And many
thanks to you, Lisa and the region for your work getting the consolidated complaint out.  Have
a merry Christmas!    Geoff
 

From: Wilson, Nancy 
Sent: Wednesday, December 24, 2014 10:03 AM
To: Dunham, Geoffrey
Cc: Henderson, Lisa Y.; Williams, Jeffrey D.; Martin, Terrance; Ziegler, Meike; Harrell, Claude T.
Subject: McDonald's Corp.; 10-CA-139074
 
Hi Geoff,
 
Today, the Region made a  in the above case.  However, it is being forwarded
to you for final approval.  Here is the link to the FIR: FIR.10-CA-139074.McDonalds .docx
 
Once the final determination is made, please respond to all those who are included on this email.
 
Thanks and have a nice holiday,
 
Nancy

(b) (5)

(b) (5)



From: Paul Smith
To: Turner, Matthew
Cc: lauren.bonds@seiu.org; Jaakov Schulman
Subject: RE: NLRB Case 10-CA-139074
Date: Tuesday, December 30, 2014 1:34:12 PM

Mr. Turner –
 
We’d like to withdraw the charge in Case No. 10-CA-139074.
 
Please let me know if there’s anything more I can do for you. 
 
Best,
 
Paul
 
 
Paul E. Smith
Patterson Harkavy LLP
100 Europa Dr., Ste. 420
Chapel Hill, NC 27517
(919) 942-5200
(866) 397-8671 fax
www.pathlaw.com
 
Confidentiality Notice   If you are not the intended recipient of this message, you are not authorized to intercept, read, print, retain, copy,
forward, or disseminate this communication. This communication may contain information that is proprietary, attorney/client privileged,
attorney work product, confidential or otherwise legally exempt from disclosure.  If you have received this message in error, please notify
the sender immediately either by phone, (919) 942-5200, or by return email and destroy all copies of this message (electronic, paper, or
otherwise).  Thank you.     
 
 
 

From: Turner, Matthew [mailto:Matthew.Turner@nlrb.gov] 
Sent: Tuesday, December 30, 2014 11:37 AM
To: Paul Smith
Subject: RE: NLRB Case 10-CA-139074
 
Thank you.
 

From: Paul Smith [mailto:psmith@pathlaw.com] 
Sent: Tuesday, December 30, 2014 11:28 AM
To: Turner, Matthew
Cc: lauren.bonds@seiu.org
Subject: RE: NLRB Case 10-CA-139074
 
We’re still waiting to hear back from folks on the ground.  I’ll let you know sometime today. 
 
Thanks
 
Paul
 
Paul E. Smith



Patterson Harkavy LLP
100 Europa Dr., Ste. 420
Chapel Hill, NC 27517
(919) 942-5200
(866) 397-8671 fax
www.pathlaw.com
 
Confidentiality Notice   If you are not the intended recipient of this message, you are not authorized to intercept, read, print, retain, copy,
forward, or disseminate this communication. This communication may contain information that is proprietary, attorney/client privileged,
attorney work product, confidential or otherwise legally exempt from disclosure.  If you have received this message in error, please notify
the sender immediately either by phone, (919) 942-5200, or by return email and destroy all copies of this message (electronic, paper, or
otherwise).  Thank you.     
 
 
 

From: Turner, Matthew [mailto:Matthew.Turner@nlrb.gov] 
Sent: Tuesday, December 30, 2014 11:33 AM
To: Paul Smith
Subject: NLRB Case 10-CA-139074
 
Mr. Smith,
 
I am writing to follow up on our phone conversation yesterday regarding the non-merit
determination in this case.  Do you have any update as to whether your client would prefer a long-
form dismissal, short-form dismissal, or withdrawal of the charge?  If I do not hear back then we will
issue a long-form dismissal letter tomorrow.  Please let me know if you have any questions.
 
Thank you,
Matt
 
Matthew Turner|Field Attorney
National Labor Relations Board, Region 10
233 Peachtree Street NE, Suite 1000, Atlanta, GA 30303
T: 404-331-2877|F: 404-331-2858
E: matthew.turner@nlrb.gov
 





  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 
REGION 10 
233 Peachtree St NE 
Harris Tower Ste 1000 
Atlanta, GA 30303-1504 

Agency Website: www.nlrb.gov 
Telephone: (404)331-2896 
Fax: (404)331-2858 

December 30, 2014 

Stephen C. Mitchell, Esq. 
Fisher & Phillips, LLP 
1320 Main St Ste 750 
Columbia, SC 29201-3284 
 
Matthew Korn, Esquire 
Fisher & Phillips LLP 
PO Box 11612 
Columbia, SC 29211-1612 
 
Doreen S. Davis, Esq. 
Joshua Grossman, Esq. 
Jones Day 
222 East 41st Street 
New York, NY 10017-6739 
 
Andrew G. Madsen, Esq. 
Michael S. Ferrell, Esq. 
Jones Day 
77 W. Wacker Drive, Suite 3500 
Chicago, IL 60601-1701 
 

Re: James Booth-JKS & K, Inc. d/b/a 
McDonald's & McDonald's Corp., as Joint 
and Single Employers 

 Case 10-CA-139074 

Dear Mr. Mitchell, Mr. Korn, Ms. Davis, Mr. Madsen, Mr. Ferrell, Mr. Grossman: 

 This is to advise you that I have approved the withdrawal of the charge in the above 
matter. 
 
 

Very truly yours, 

 
CLAUDE T. HARRELL JR. 
Regional Director 



JKS & K, Inc. d/b/a McDonald's & 
McDonald's Corp., as Joint and Single 
Employers 

- 2 -  December 30, 2014 

Case 10-CA-139074   
 

 

 
cc:   

James Booth-JKS & K, Inc. d/b/a 
McDonald's & McDonald's Corp., as Joint 
and Single Employers 
8584 Rivers Ave 
Suite 103 
North Charleston, SC 29406 

 
 

 Gloria Santona 
McDonald's Restaurant and McDonald's 
Corporation 
2111 McDonald's Drive 
Oak Brook, IL 60523 

 
 

  
Southern Workers Organizing Committee 
314 S. Wilmington St, #207 
Raleigh, NC 27601 

 
 

 Paul Smith, Esq.  
Southern Workers Organizing Committee 
100 Europa Drive 
Suite 250 
Chapel Hill, NC 27517 

 
 

 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)
(C)




